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1905.] HUBBABD V. WE8TEKN UNION TEL. CO. 129 

THE COURT OF LAW AND CHANCERY OF THE CITY 
OF NORFOLK, VIROINIA. 

hubbaed and company v. western union telegraph 

Company.* 

April 27, 1905. 

Telegraph Companies — Va. Code 1904, see. 1294h (6) and (6) — Penalty — 
Failure to transmit accurately. Sec. 1294h (5) and (6), makes the failure to 
transmit a dispatch accurately or to forward a dispatch accurately, an offence 
for which the offender should pay the penalty. 

Upon a demurrer to the penalty counts of a declaration in tres- 
pass on the case for error in a telegraphic message sent from Nor- 
folk, Va., to Ash's Store, Va. 

The message was sent by telegraph from Norfolk, Va., reading, 
"Buy hundred bushels, wire start," and at West Point, Va., was 
delivered to the Tidewater Telephone Company, reading, "Five 
hundred bushels, wire @ start." 

Benjamin H. Marks, for plaintiff. 

Hughes & Little, for defendant. 

Hon. William Bruce Martin, J. 

This is a suit for the statutory penalty prescribed for the failure 
of a telegraph company to deliver, or forward a dispatch received 
by it at West Point, Va. 

The defendant contends that it is not liable for the penalty be- 
cause in the case at bar it did forward a dispatch to the party or 
company to which it was directed to be forwarded, although the 
dispatch so forwarded was not an accurate or correct copy of the 
one received at West Point, but was substantially different there- 
from; and that the statute did not cover such a case; and counsel 
for defendant has cited several cases decided by courts in Virginia, 
(not the Supreme Court of Appeals), which sustain him in his 
contention in cases where the suit was for the penalty for a failure 
to transmit. 

Several years ago I decided that the statute did cover a ease of 
this character, and while I have read with interest the opinions 
which have been furnished me and have great respect for the 
learned judges who decided the cases just referred to, I am not 

* Reported by C. B. Qarnett. 
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convinced of any error in my former ruling and therefore adhere 
to it in this ease. 

The statute makes it the duty of a telegraph company to receive 
a dispatch from any person and to "transmit the same faithfully 
and impartially, and as promptly as practicable" etc., and imposes 
a penalty for every failure to transmit it faithfully and impartially, 
or as promptly as practicable, or to forward it promptly as directed 
when the same is to be forwarded. 

It seems to me that if the company receives a dispatch and fails 
to send it, i. e. that dispatch as promptly as practicable — either by 
not sending any dispatch whatever to the addressee, or by sending 
him another and substantially different one from the dispatch re- 
ceived by it, that it is not transmitting the same dispatch that it 
received and is liable under the statute; and so, if, after receiving 
a dispatch at the point to which it is to be transmitted, the com- 
pany fails to forward that dispatch as directed, but does forward 
another and different one, it is liable for the penalty prescribed by 
the statute. 

The fact that it does forward a different dispatch from the one it 
actually received does not seem to me to excuse it for failing to for- 
ward the latter, any more than the failure to forward any dispatch 
would so excuse it. 

The demurrer is overruled. 

NOTE.— In Maury & Co. v. Western Union Tel. Co., 10 Va. Law Reg. 991, 
the Circuit Gourt of the City of Richmond (Judge Wellford, presiding), took 
exactly the contrary view to that taken in the above case, and held that failure to 
transmit a dispatch accurately was not an offence under the statute. This divergence 
of opinions forcibly illustrates the defects of the law on this subject, some of which 
were pointed out in 10 Va. Law Reg. 1025-1027. C. B. G. 



